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Board of Adjustment 
Staff Report 

 
TO: BOARD OF ADJUSTMENT 

FROM: CATHERINE LORBEER, AICP, PRINCIPAL PLANNER 
(480) 503-6016, CATHERINE.LORBEER@GILBERTAZ.GOV 

THROUGH: LINDA EDWARDS, AICP, PLANNING MANAGER 
(480) 503-6750, LINDA.EDWARDS@GILBERTAZ.GOV 

MEETING DATE: AUGUST 6, 2014 

SUBJECT: AP14-01 (HILL STABLES) APPEAL OF THE ZONING 
ADMINISTRATOR’S ZONING INTERPRETATION REGARDING THE 
LOCATION AND USE OF A STABLE ON PROPERTY LOCATED AT 
2604 E. WASHINGTON AVENUE AND ZONED SINGLE FAMILY-43 
(SF-43) ZONING DISTRICT. 
 

STRATEGIC INITIATIVE:   N/A 

RECOMMENDED MOTION 

A. Move to uphold the decision of the Zoning Administrator concluding that a “Stable, 
Commercial” is not a permitted use on the subject property;  

B. Move to uphold the decision of the Zoning Administrator concluding that the location of 
the shade (accessory) structures do not comply with code; and 

C. Move to overturn the decision of the Zoning Administrator that interprets the location of 
the fenced corral area used to house animals as not in compliance with code and instead 
find them to be allowed under the Land Development Code (LDC), or alternatively, to be 
legal, non-conforming uses. 
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APPLICANT/OWNER 
Name Timothy La Sota 
Company Tiffany & Bosco, P.A. 
Address Camelback Esplanade II Third Fl 
 2525 E. Camelback Road 
 Phoenix, AZ  85016-9240 
Phone (602) 452-2712 
Email  tal@tblaw.com 

Name Jane Hill 
Address 2604 E. Washington Ave. 
 Gilbert, AZ  85234 
Phone (602) 558-4407 
Email hwfs@aol.com

 
 

BACKGROUND/DISCUSSION 

History 
  Date Action 
May 9, 2006 Town Council annexed 42.86 acres of Gilbert Country Acres, including 

the 1.03 acre subject site per Ordinance No. 1741 (Case A06-08). 
 
June 20, 2006 
 
 
 
June 4, 2014 
 
 
July 2, 2014 

 
Town Council approved Case Z06-09, rezoning 42.86 acres from 
Maricopa County R-43 to Town of Gilbert Single Family-43 (SF-43) 
per Ordinance No. 1778. 
 
Planning Commission passed a motion to continue the item to the July 
2, 2014 public hearing. 
 
Planning Commission passed a motion to continue the item to the 
August 6, 2014 public hearing. 

 
Overview 
The request is an appeal of the Zoning Administrator’s interpretation regarding the location and 
use of a stable on property situated at 2604 E. Washington Avenue, Gilbert, Arizona.  (See 
Attachment 2, Appeal Application).   
 
The 1.03 acre subject property is zoned Single-Family 43 (SF-43), and consists of a home, 
fenced corrals and accessory structures used to house animals (stable, shade structure).  The 
principal use of the property is a single family residence.  The home, fenced corrals and the 
accessory structures were constructed on the property before annexation from the County in May 
of 2006.  Upon annexation, the Maricopa County Rural-43 zoned property was assigned 
comparable Town of Gilbert zoning of SF-43.   
 
The property abuts similar Single Family-43 (SF-43) 1-acre plus lots on the north and east sides.  
Greenfield Elementary School is located west of the subject site.  The stable, corral and shade 
structures are located near the northeast corner of the site.  From the corral area, neighboring SF-
43 residences are located between approximately 60 and 110 feet toward the north and east.  The 
subject site has access from a circular driveway on Washington Avenue and a second driveway 
on Poinciana Road. 
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In the Spring of 2013, Code Compliance responded to a complaint about horse boarding and 
commercial business on the property (see Attachment 3, photo).  After meetings with the 
property owner, a formal request for a Zoning Interpretation was submitted on March 19, 2014, 
and the Zoning Administrator issued a Zoning Interpretation on April 9, 2014 (see Attachment 4, 
Zoning Interpretation). 
 

Appeal Discussion and Analysis 

In response to the appeal request, Staff located various aerial photography of the subject site 
dating from 2006 through 2013 and available on the Maricopa County website (See Attachment 
5, Historic Aerial Photos).  It appears that the accessory structures, shading and fenced corral 
areas used to house animals have existed on the subject site since before annexation to the Town 
in May 2006.   

In addition to the code sections and relevant facts listed in the April 9, 2014 Zoning 
Interpretation, staff reviewed the Maricopa County Zoning Ordinance and found references to 
“one single-family dwelling” and “corrals for the keeping of horses” as permitted uses under 
Maricopa Rural-43 zoning.  Commercial/public stables and boarding were found to require a 
special use permit, which is comparable with requirements of the Town of Gilbert.  

A shade structure would be considered an accessory structure under both the County and Town 
codes.  A fence, without more, is not, however, an accessory structure per the Town’s Glossary 
of Terms.  

As accessory structures, shade structures are subject to minimum setbacks, which have become 
more flexible in the County since the 2006 annexation.  Under County provisions today, the side 
and rear yard setbacks for accessory structures is 3 feet, but that is a result of an October 19, 
2011 amendment (TA2010010) designed to allow flexibility and alleviate numerous variance 
requests. (See Attachment 6, minutes and an excerpt from the 2006 Maricopa County Code).  At 
the time of annexation in 2006, County code allowed accessory structures no closer than 3’ to the 
property line and only within the rear yard setback. 

Staff has concluded that the two accessory shade structures are located zero feet from the eastern 
property line in the side yard, and were not legal at the time of annexation.  Because they are not 
located in the rear yard setback, they would have been required to be placed at least 30 feet from 
the side property line.  The appellant has not provided a building permit, variance or other 
evidence to the contrary because the structures appear to have been pre-existing at the time she 
acquired the property.  Therefore, the shade (accessory) structures are not legal, non-conforming 
structures. 

In addition, the Town’s Land Development Code (LDC) explicitly states that fences are not 
“accessory” structures.  The LDC does not prohibit the fencing in of animals against residential 
property lines.  Therefore, to the extent a corral does not amount to an accessory structure or 
stable, Town staff takes the position that they are not subject to side yard setbacks. 

Moreover, at the time of annexation, County Code permitted horses to be corralled or penned in 
the existing areas on the subject site and fencing was allowed at the property line.  Although 
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some additional fencing/pens inside of the corral area appear to have been added; that installation 
would not be viewed as expanding the corral use.   Therefore, alternatively, staff concludes that 
the use of the fenced corral areas to confine or pen animals was a legal, non-conforming use at 
the time of annexation.  

In both the request for a zoning interpretation and the appeal, the property owner’s attorney has 
focused his analysis on what constitutes a “commercial” stable (See Attachment 2, Appeal 
Application).  The property owner contends that the common, everyday meaning of 
“commercial” is a profit-making venture.  The property owner describes the boarding activity on 
the property as occasional boarding of horses for friends who pay only the costs associated with 
boarding the animals.  Ms. Hill indicates that she does not make money from her stables and is 
not operating a business.  However, Code Compliance did observe signs advertising commercial 
activity at the site. 

Under the Town of Gilbert LDC, the subject property does not contain the necessary lot size or 
the required use permit to allow a “Stable, Commercial.”  Maricopa County Planning staff has 
also confirmed that up until 2009, prior Maricopa County Rural-43 zoning would only have 
permitted the boarding of horses (not owned by the property owner) with an approved special 
use permit.  There is no record of a use permit being issued by Maricopa County. 
 
Consequently, staff would refer to the LDC provisions for a “Stable, Non-Commercial” 
(Residential), which is only permitted in the SF-43 zone “as a use incidental to the principal use 
of the property.”  A “Stable, Residential” is, by definition “a detached accessory structure for the 
keeping of horses, mules, and ponies owned by the occupants of the premises and not for 
compensation.”  See Land Development Code (LDC) Article 6.1 Use Definitions.  Therefore, 
staff concludes that the existing fenced corral areas and stable building used to house animals on 
the subject property may not be used to board horses for others, regardless of whether 
compensation is provided.  
 
At present, two animals have been observed on the site.  The maximum large livestock animals 
permitted on the 1.03 acre lot is four; if a combination of large and small livestock animals are 
kept on the lot, three large livestock animals and three small livestock animals are permitted.   
See LDC Section 2.107.A.2. 
 

PUBLIC NOTIFICATION AND INPUT 

A notice of public hearing was published in a newspaper of general circulation in the Town, and 
an official notice was posted in all the required public places within the Town. 

Staff has received comment from residents in Gilbert Country Acres, who are concerned about 
the “over-application” of the code on former County lands that were annexed with their previous 
uses intact. They are also concerned that newer residents should not choose to live amongst horse 
properties if they have complaints about horses.  Staff also received comments about the 
negative impacts of the commercial boarding activities, the proximity of horses to neighboring 
property lines, and illegal structures on the site.   (See Attachment 7, Citizen Comments.) 
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STAFF RECOMMENDATION 

Staff recommends that the Board of Adjustment: 
A. Move to uphold the decision of the Zoning Administrator concluding that a “Stable, 

Commercial” is not a permitted use on the subject property; and  
B. Move to uphold the decision of the Zoning Administrator concluding that the location of 

the shade (accessory) structures do not comply with code; and 
C. Move to overturn the decision of the Zoning Administrator that interprets the location of 

the fenced corral area used to house animals as not in compliance with code and instead 
find them to be allowed under the LDC, or alternatively, to be legal, non-conforming 
uses.  

 
 
Respectfully submitted, 
 

 
Catherine Lorbeer, AICP 
Principal Planner 
 
Attachments and Enclosures: 
 
1. Notice of Public Hearing 
2. Appeal Application submitted on April 21, 2014 
3. Code Compliance Photos of Signs 
4. Zoning Interpretation issued on April 9, 2014 
5. Historical Aerial Photos 
6. Board of Supervisor Minutes of October 19, 2011 and excerpt from 2006 County Code. 
7. Citizen Comments 
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REQUESTED ACTION:

BOARD OF ADJUSTMENT DATE:

LOCATION: Gilbert Municipal Center
50 E. Civic Center Drive
Gilbert, Arizona 85296

APPLICANT: Tiffany & Bosco, P.A.
CONTACT: Timothy A. La Sota
ADDRESS: 2525 East Camelback Road, Third Floor
Phoenix, AZ 85016

* The application is available for public review at the Town of Gilbert Development Services division M-Th-7:00-6:00.

TOWN OF GILBERT ±0 490 980245 Feet

* Call Planning Department to verify date and time: (480) 503-6700

Notice of Public Hearing
Wednesday, June 4, 2014* TIME: 6:00 PM

TELEPHONE: 602-452-2712
FAX:  602-255-0103
EMAIL: tal@tblaw.com

AP14-01:  Appeal to the Town of Gilbert Board of Adjustment from the Town of Gilbert Zoning Administrator's 
zoning interpretation regarding the location and use of a stable on property located at 2604 E. Washington 
Avenue, Gilbert, Arizona.  The property is zoned Single-Family-43 (SF-43) zoning district.  The Board of 
Adjustment may uphold, modify, or overrule the decision of the Zoning Administrator.
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Aerial Photo from Dec.1998 – Oct. 1999 

http://gis.maricopa.gov/MapApp/GIO/AerialHistorical/index.html 

 

 

 

 

 

 

 

 

 

traceys
Text Box
AP14-01Attachment 5:  Historical Aerial PhotosAugust 6, 2014



Aerial Photo from Jan. 2006 – Feb. 2006 

http://gis.maricopa.gov/MapApp/GIO/AerialHistorical/index.html 

 

 

 

 

 

 

 

 

 

 



Aerial Photo from Sept. 2013 – Nov. 2013 

http://gis.maricopa.gov/MapApp/GIO/AerialHistorical/index.html 
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Karimy Bryson said a representative from AT&T had spoken to them regarding a cell 
tower over a year ago. She indicated that in the process two mountains had been 
leveled and a shopping center built since she moved to the area six years ago. She said 
she and her husband had not been directly contacted with regard to many of the 
changes or notified of meetings held and much of what she knew about the dissent in 
the neighborhood had been related to her by a neighbor. Mrs. Bryson said the conflict 
over this issue has created frustration and stress for her family. 
 
Supervisor Wilcox stated that she would include someone from Bryson Ranch on the 
committee that was being formed to resolve these issues. 
 
Garry Hays, AT&T, spoke in favor of this special use permit. He said his company had 
been working with the neighbors, Supervisor Wilcox and staff and would continue to do 
so.  He added that the design and even the location for this tower has changed several 
times since the application first was received. In response to Mr. Bryson, he said that 
AT&T does not build towers to sell them and so far as he knew there was no cause for 
any concern. 
 
Chairman Kunasek called for the vote to continue this item to November 30, 2011. 
 
Ayes: Kunasek, Brock, Stapley, Wilson, Wilcox 

 
5. TEXT AMENDMENT - TA2011010 - ACCESSORY STRUCTURES IN REQUIRED SIDE 

YARDS 
 
Case 
Number:      

TA2011010 

Supervisorial 
District:      

All Districts 

Applicant:      Commission-Initiated 

Location:      County-wide 
Request:      Text Amendment to the Maricopa County Zoning Ordinance regarding Accessory 

Structures in Required Side Yards 
Commission 
Action:      

Recommended approval by a vote of 6-0. Chapter 11 – General RegulationsSection 
1106. Accessory Buildings and UsesArticle 1106.2  

Location:      Detached accessory buildings and structures may be built in the required rear yard 
and/or the required side yard but such accessory buildings shall not occupy more 
than 30% of the any required rear yard and shall not be nearer than three feet to any 
side or rear lot line or setback line. Should the accessory building be located 
partially within the required rear yard and partially within the buildable area, that 
portion within the buildable area shall meet all side yard regulations of the applicable 
zoning district. In the case of corner lots, accessory buildings shall not be nearer to 
the street than a distance equal to not less than one half the depth of the required 
front yard of the corner lot; and when a garage is entered from an alley, it shall not 
be located nearer than ten feet to the alley line.Section 1110. Additional Yard and 
Open Space RegulationsArticle 1110.6 Exceptions: Every part of a required yard 
shall be open to the sky, unobstructed, except as enumerated in the 
following:1110.6.1. Accessory building may locate I the required rear yard and/or the 
required side yard subject to applicable regulations elsewhere in this 
Ordinance.1110.6.2. Ordinary projections of window sills, cornices, eaves and other 
ornamental features may project a distance not exceeding two feet into any required 
yard, except that in the case of accessory buildings in the required rear yard and/or 
the required side yard this projection shall not exceed one foot beyond the walls of 
such accessory buildings. 

 (C-44-12-030-7-00) 
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Darren Gerard said that text amendments are originally developed through 
community consensus. He noted that over time some text amendments fall out 
of alignment with community values and should be amended. The next seven 
text amendments are related and he noted that Chairman Kunasek has been 
involved in updating a number of the P&D Text Amendments that are being 
referred to as the “2011 Chairman’s Initiative.” More updates will be brought 
before the Board in future months. He said that public notice efforts have been 
made to notify the stakeholders of the changes, adding that most comments 
received have been positive. 
 
He reported that this amendment includes the side yard, as well as the back 
yard, for locating accessory structures; treating side yards the same as rear 
yards with specified set back and overall coverage restrictions. Support for this 
has been received from the New River–Desert Hills Community Association and 
Goldfield Concerned Citizens Association.  
 
Supervisor Stapley said he thought this was an important change that would 
give people more flexible uses of their property. He felt it was a progressive 
move and one that was long overdue. 
 
Supervisor Wilson asked about height restrictions. Mr. Gerard replied that today 
in the required rear yard an accessory structure can be set back three feet and 
have a maximum height of 30 feet in most zoning districts. If this text 
amendment is approved it could also be placed in the side yard, but it could not 
be in the front yard. 
 
He noted that the bulk of structures are still controlled by the overall lot 
coverage of 15% in Rural 43 and of 30% in any required yard. He added the 
side yard is a development pattern seen throughout the County’s jurisdiction 
and this amendment would “make it right” and eliminate the numerous reports of 
violation now received.. 
 
Randy Haines, Goldfield Concerned Citizens Association, Goldfield Ranch, 
spoke in support of the text change. Mr. Haines complimented the Planning 
Department for doing a good job in drafting these amendments and in working 
with the communities involved to achieve the goals of a more user-friendly 
zoning code that the public can understand and is more consistent with values 
of the community. He stressed the importance of having universally applied, 
understandable zoning ordinances that are routinely enforced.  
 

~ Supervisor Wilcox left the meeting ~ 
 
Jeanette Fish, Executive Director, Maricopa County Farm Bureau, noted the 
importance of enacting laws that allow for the differences in properties, and 
lauded the flexibility of this text amendment to deal with equal uses for 
“problem” properties.  
 
Supervisor Wilson stated his reservations regarding privacy if a 30 foot structure  
could be erected in side yards with a three-foot setback. Chairman Kunasek 
explained that the expectation is that these would be limited to such things as 
sun screens and shade structures. Discussion ensued on various concerns and 
issues that could develop, with Supervisor Wilson acknowledging that in his 
experience “everything you imagine could happen seems to happen somewhere 
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across the County.” But he acknowledged that he felt the change to the 
amendment would be beneficial.  Chairman Kunasek said that the Board’s goal 
is to improve things but if mistakes are made, the matter can always be 
revisited.  
 

~ Supervisor Wilcox returned to the meeting ~ 
 
Motion to concur with the recommendation of the Planning Commission for 
approval by Supervisor Stapley, seconded by Supervisor Wilcox. 
 
Ayes: Kunasek, Brock, Stapley, Wilson, Wilcox 

 

 
6. TEXT AMENDMENT - TA2011011 - CONTINUING EXISTING USES 

 
Case 
Number:      

TA2011011 

Supervisorial 
District:      

All Districts 

Applicant:      Commission-Initiated 
Location:      County-wide 
Request:      Text Amendment to the Maricopa County Zoning Ordinance regarding Continuing 

Existing Uses 

Commission 
Action:      

Recommended approval by a vote of 6-0.The proposed language is: [New language 
to be added is underscored. Language to be deleted is struck through.]Chapter 13 – 
Use RegulationsSection 1305. Nonconforming UsesArticle 1305.1 Continuing 
Existing Uses: Unless an earlier date is specified in this Ordinance any building or 
structure that was existing, or any use of land that was lawfully existing, as of 
January 1, 2000 or as of the effective date of subsequent amendments to this 
Ordinance may continue even though such use, building or structure does not 
conform to the regulations of this Ordinance or amendments thereto for the zoning 
district in which it is located, provided the size, shape and configuration of the parcel 
remains unchanged since January 1, 2000. Any use of land, building or structure, 
lawfully existing at the time this Ordinance or amendments thereto become effective, 
may be continued even though such use does not conform with the regulations of 
this Ordinance or amendments thereto for the zoning district in which it is located. 

 (C-44-12-035-7-00) 
 

Darren Gerard said this amendment would change the critical threshold date from 1969 
to January 1, 2000 for “legal, non-conforming” or the “grandfather” status of a building, 
structure or use. There is support for this amendment from the New River–Desert Hills 
Community Association and Goldfield Concerned Citizens Association. A very high 
number of letters in support have been received from individuals, and there is no known 
opposition. 
 
Chairman Kunasek remarked that this amendment will have a positive impact for those 
citizens who have to prove that permits exist and who have been put in an almost 
impossible position of having to prove their innocence, since most people do not keep 
those kinds of records. He said this action would provide a date certain of 2000 and will 
also provide a good deal of relief to citizens and to staff. 
 
Motion to concur with the recommendation of the Planning Commission for approval by 
Supervisor Stapley, seconded by Supervisor Wilcox 
 
Ayes: Kunasek, Brock, Stapley, Wilson, Wilcox 
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MARICOPA COUNTY ZONING ORDINANCE 
 Chapter 11 – General Regulations 
 

 

Chapter 11  -  Page 9 

 
1105.1.4. Collector Streets and Mid-Section Line Roads:  40 feet from and on both 

sides of the centerline of all existing or proposed collector streets and mid-section 
line roads. 

 
1105.1.5. Local Streets:  25 feet from and on both sides of the centerline of all existing or 

proposed local streets, except that this requirements shall be increased to 30 feet 
for local streets abutting properties in multiple-family residential, commercial and 
industrial zoning districts. 

 
ARTICLE 1105.2. MEASUREMENT:  On any lot wherein a setback line has been established, 

yards required by the regulations for the zoning district in which such lot is 
located shall be measured from the setback line. The setback line that 
includes the future right-of-way shall be enforced unless a written report is 
received from the County Highway Department stating no future street is 
recommended along the subject setback line on the subject property. *19

 
ARTICLE 1105.3 BUILDINGS AND STRUCTURES:  Buildings or structures hereafter 

erected, altered or relocated shall not be placed within the aforementioned 
setback lines. The setback line that includes the future right-of-way shall be 
enforced unless a written report is received from the County Highway 
Department stating no future street is recommended along the subject 
setback line on the subject property. *19 

 
Date of Revisions 
*19 Revised 2-6-89   

 
 
SECTION 1106. ACCESSORY BUILDINGS AND USES*17, *22

 
ARTICLE 1106.1. CONSTRUCTION AND USE:  Accessory buildings or uses shall not be 

constructed or established on a lot until construction of the principal building 
has been actually commenced or the primary use established.  Accessory 
buildings shall not be used for dwelling purposes, except if specifically 
approved in a Residential Unit Plan of Development, pursuant to the 
provisions of Chapter 10, Section 1002., Article 1002.9. or if approved for 
occupancy by caretakers employed on the premises or if occupied pursuant 
to a Temporary Use Permit. *27, *29

 
ARTICLE 1106.2. LOCATION:   Detached accessory buildings may be built in the 

required rear yard but such accessory buildings shall not occupy more than 
30% of the required rear yard and shall not be nearer than three feet to 
any side or rear lot line or setback line.  Should the accessory building be 
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MARICOPA COUNTY ZONING ORDINANCE 
 Chapter 11 – General Regulations 
 

 

Chapter 11  -  Page 10 

located partially within the required rear yard and partially within the 
buildable area, that portion within the buildable area shall meet all side yard 
regulations of the applicable zoning district.  In the case of corner lots, 
accessory buildings shall not be nearer to the street than a distance equal to 
not less than one half the depth of the required front yard of the corner lot; 
and when a garage is entered from an alley, it shall not be located nearer 
than ten feet to the alley line. *11  

 
ARTICLE 1106.3. LOCATION ON THROUGH LOTS:  Accessory buildings on through lots 

shall be no nearer to either street than a distance equal to the required front 
yard of such lot. 

 
Date of Revisions 
*11 Revised 3-21-83 *27 Effective 10-10-97 
*17 Revised 4-1-85 *29 Effective 5-16-98 
*22 Revised 2-20-94   

 
 
SECTION 1107. NUMBER OF PRINCIPAL BUILDINGS ON A LOT 
 
Where a lot is located in a multiple-family residential, commercial or industrial zoning district, 
more than one principal building may be located on the lot but only when the locations of such 
buildings conform to all the open space requirements around the lot for the zoning district in 
which the lot is located.  Yard regulations in such case may be applied around the principal 
buildings as though there were only one principal building on the lot. 
 
SECTION 1108. ADJUSTMENT PERMITTING AN ADDITIONAL 

DWELLING UNIT 
 
In zoning districts permitting multiple-family dwellings, if an amount of lot area not allocated to a 
dwelling unit is more than 80% of that required for one dwelling unit, such remaining lot area 
may be used to satisfy the lot area requirement for an additional dwelling unit. 
 
SECTION 1109. ADDITIONAL LOT AREA AND DIMENSION 

REGULATIONS 
 
ARTICLE 1109.1. PRE-EXISTING NON-CONFORMING LOTS:  Any lot of record existing at 

the time this Ordinance or amendments thereto become effective, which does 
not conform with the lot area or width requirements for the zoning district in 
which it is located may be used for any use permitted in that zoning district 
provided other applicable regulations of this Ordinance are complied with. 
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